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Executive Summary

EPA is pleased to submit this Report to Congress in compliance with 8223 of the Smal Business
Regulatory Enforcement Fairness Act of 1996 (SBREFA). §223 requiresthat EPA design and
implement a policy or program to support the rights of smal entities in enforcement actions, specificaly
by providing for the reduction, and, under appropriate circumstances, the waiver of civil penatiesfor
certain violations by smdl entities. EPA has higtoricaly addressed the specid circumstances of many
amall entities when assessing pendtiesin enforcement actions. For example, pendty policieslongin
place for air, water, and land protection programs provide for reduction in penalties based on “&hility to
pay.” The Enforcement Response Policy for Clean Air Act 8507 Small Business Assistance
Programs, issued August 12, 1994, dso gppliesto small businesses in potentia enforcement Situations.
Many EPA activities providing enforcement flexibility for smal entities pre-date SBREFA, and they
provide the platform on which the Agency has mounted its program in response to the 8223 mandate.

EPA’ s program to reduce or waive pendtiesfor smal entities congsts of the following three policies:

. EPA’s Final Policy on Compliance Incentives for Small Businesses (Small Business
Palicy) issued May 20, 1996, applies to companies with 100 or fewer employees and provides
pendty waivers asincentives to participate in on-ste compliance assi stance programs or to
conduct environmenta audits to discover, disclose, and correct violations. Under this policy,
amdl| entities are able to discover violaions and achieve compliance with minima risk of
pendty. This policy explicitly recognizes State policies that, conagtent with Smal Business
Policy terms, dso provide pendty mitigation or waiver for smal entities.

. Companies with more than 100 employees, but which are nevertheless considered “ small
entities’” under the Smdl Business Adminidration (SBA) definition of “smdl busness” (See 61
Fed. Reg. 3280 (1996)), can use the Agency’s policy on Incentives for Self-Policing:
Disclosure, Correction, and Prevention of Violations (Audit Policy). The Audit Policy,
issued December 1995, reduces pendties for entities of al szeswho find violations through an
environmenta audit or systematic procedure reflecting the entity’ s due diligence, promptly
disclose the vidlationsin writing, and correct those violations.

. To address the needs of small communities, in November, 1995, EPA issued its Policy on
Flexible State Enforcement Responses to Small Community Violations (Small
Communities Policy), which provides smal communities not only the tools and flexibility they
need to achieve environmental compliance on adiligent but sensible schedule, but dso pendty
relief.

EPA has started to promote more aggressively the understanding and use of its penalty reduction
program both internaly and externdly.



Asof the end of fiscd year 1997 samdl entities had just begun to make use of EPA’s pendty reduction
program. EPA Regions report that of 149 smdl entities applying for pendty reief, 95 qudified for the
program and were granted relief; 10 were indigible; and 44 cases are till under review. Thesefigures
may underdate the number of small entities currently applying for and receiving pendty mitigation.
States are responsible for the vast mgority of environmenta programs. Due to delegation of
enforcement programs to States, small entities have been going directly to their State regulators to seek
relief. EPA expects gpplications to grow over time as both administrators and potentia beneficiaries
become more familiar with the program. Sincethisisanew program, EPA Regions are ill determining
how to effectively implement it in their Regions. Similarly, the regulated community may not yet be
adequately familiar with it to recognize its benefits.

Under EPA’s program the Government has so far mitigated (i.e., reduced or waived) pendties
assessed againg smdll entities by over $896,470. This number substantially underestimates the fulll
amount of the reduction, however. In some cases, asmall entity has quaified for the policy but the
amount of pendty mitigation is il under review. In other cases, it is not possible to cdculate the exact
dollar amount of pendties reduced under EPA’s policies.

EPA anticipates that States will play amgor role in the implementation of incentive policies. A number
of States, in fact, have implemented incentive policies or programs to reduce pendties for smal entities.
So far 565 smd| entities have been found digible for pendty waiver or reduction under State policies.
States did not generdly provide information on the dollar amount of pendties mitigated under this

program.

To increase the benefits of the program EPA must continue aggressvely to inform the regulated
community, States, and other ass stance providers about the availability of penaty reductions to small
entities. Redidicaly, however, many smdl entities aware of the program may choose not to cdl
attention to themselves by coming forward to seek penalty reduction despite EPA’ s best efforts to
encourage them to participate.



1.0 Background
1.1 Statutory Requirements of Section 223

Section 223 of the Smdl Business Regulatory Enforcement Fairness Act (SBREFA) requires agencies
to establish apolicy or program to reduce or waive civil pendtiesfor violations of statutory or
regulatory requirements by smdl entities. The agency may consder ability to pay in determining pendty
assessments on small entities. Subject to statutory and other requirements, the pendty reduction
program shdl include conditions which may include, but not be limited to:

(1) requiring the smdll entity to correct the violation within a reasonable correction period;

(2) limiting the applicability to violations discovered by participation in a compliance assstance
or audit program operated or supported by the agency or state;

(3) exduding small entities that have been subject to multiple enforcement actions by the
agency;

(4) excluding vidlations that involve willful or crimina conduct or pose serious hedth, sfety or
environmentd thredts,

(5) requiring agood faith effort to comply with the law.

The agency must report to Congress no later than two years after enactment of SBREFA on 1) the
scope of its program or policy; 2) the number of enforcement actions againgt smdl entities that
qudifiedffalled to qudify for the program; and 3) the tota amount of penaty reductions and waivers.

2.0 Scope of EPA’sProgram
2.1 Description of the Program

EPA has higtoricaly addressed the specid circumstances of many smal entities when assessing
pendties in enforcement actions. Its activities, in fact, pre-date SBREFA and have been woven into the
Agency’s current program to congder the needs of smal entities in enforcement actions mandated
under SBREFA 8223. EPA’s media pendty policies routingly take into account an entity’s “ability to
pay” in determining a settlement penaty amount. In August 1994, EPA issued the Enfor cement
Response Policy for Clean Air Act Section 507 Small Business Assistance Programs (Section 507
Enforcement Response Policy) which provides alimited grace period during which asmall business
may correct violations revealed during assstance vists from a State Small Business Assistance Program
(SBAP) egtablished under the Clean Air Act Amendments without pendties being assessed.



EPA expanded the applicability and scope of this policy inissuing its Final Policy on Compliance
Incentives for Small Businesses on May 20, 1996. This policy appliesto companies with 100 or
fewer employees and provides penaty waivers as incentives to participate in on-site compliance

ass stance programs and to conduct environmenta audits to discover, disclose and correct violations.
Under this palicy, samdl entities are able to discover violations and achieve compliance with minimd risk
of pendty. Thispolicy explicitly recognizes consstent state policies that provide pendty mitigation or
waiver for smal entities.

Companies with more than 100 employees, but which are till consdered “small entities’ under the
Smdl Business Adminigration (SBA) definition of “smal busness’ (See 61 Fed. Reg. 3280 (1996)),
can use the Agency’ s Incentives for Salf-Policing: Disclosure, Correction, and Prevention of
Violations policy (Audit Policy). The Audit Policy, issued December 1995, provides penalty
reduction for entities of al szeswho find violaions through an environmenta audit or sysematic
procedure reflecting the entity’ s due diligence, promptly disclose the violations in writing and correct
those violations.

To address the needs of smal communities, in November 1995, EPA issued its Policy on Flexible
Sate Enforcement Responses to Small Community Violations (Small Communities Policy), which
provides smdl communities both the tools and flexibility they need to achieve environmental compliance
on adiligent but sensble schedule and provides pendty rdief.

2.1.1 Policy on Compliance Incentives for Small Businesses

Purpose. The Policy on Compliance Incentives for Small Businesses wasissued on May 20, 1996
and became effective June 10, 1996. EPA’s policy appliesto al media programs, including weter, air,
toxics and hazardous waste. The purpose of the policy is to promote environmenta compliance among
small businesses by providing them incentives to participate in on-site compliance ass stance and
conduct environmentd audits. Further, it encourages smal businesses to expeditioudy remedy all
violations discovered through compliance assstance and environmenta audits by providing a settlement
pendty policy that reduces or waives pendties for these behaviors and by providing guidance for Sates
and loca governments to offer these incentives.

EPA anticipates that States, who are partners in enforcement and compliance assurance and delegated
the authority for these activities, will be the primary implementers of EPA’s or aconsgtent State policy.

In a statement made on the Senate floor during Congressional consideration of SBREFA, Senator
Christopher Bond used EPA’s Small Business Policy as an example of the kind of policy sought by
the 8223 requirement. Senator Bond stated, “For example, the Environmenta Protection Agency has
adopted a smal business enforcement policy that satisfies that section.” Vol. 142 No. 46, 142 Cong
Rec S 3242 (Friday, March 29, 1996).



Applicability. The policy appliesto smdl entities defined as a“person, corporation, partnership or
other entity who employs 100 or fewer individuas’ company-wide. EPA’s definition is based on a
amplified definition of smal busnesses that are eigible for assstance by SBAPs established under
8507 of the Clean Air Act.

Criteriafor Pendty Mitigation EPA will waive acaivil pendty if asmdl entity stisfiesdl of the
following criteria

1) The smal entity has made a good faith effort to comply with gpplicable environmenta requirements

as demondtrated by either:

C receiving on-site compliance assistance from a government or government-supported program
during which the violations are detected; or

C conducting an audit and promptly disclosing in writing within ten days the violations discovered

during the audit to the appropriate regulatory agency.

2) In the past three years, the smal business was not subject to an enforcement action for the current
violation, and the smal business has not been subject to two or more enforcement actions for
environmentd violaionsin the past five years

3) The business must correct the violaion and remedy any harm associated with it within Sx months of
its discovery. Small businesses which use pollution prevention technologies to fix the violaion receive
an additiond sx months to comply.

4) Thereislack of harm and lack of crimind conduct including:
C the violation has not caused actud serious harm to public hedth, safety or the environment;

C the violation is not one which may present an imminent and substantial endangerment to public

hedth or the environment;
C the violation does not present a Sgnificant hedth safety or environmentd threet; and
C the violation does not involve crimina conduct.

If asmall business meetsdl of the criteria, except for the need of alonger corrections period, EPA will
walve up to 100% of the gravity component of the pendty. (The gravity component of the pendty
includes everything except the economic benefit amount and consders factors such as the harm posed
by, seriousness, and duration of the violation.) In the rare instance where the smal business has
obtained a significant economic benefit from the violation, such that it puts its competitors at a serious
marketplace disadvantage, the Agency may seek the full amount of any economic benefit associated
with the violation. EPA anticipates that if dl the criteria are met, including the corrections period,
penalties basad on the economic benefit of noncompliance will be collected infrequently.



2.1.2 Incentivesfor Self-Policing: Discovery, Disclosure, Correction, and Prevention of
Violations

This policy, known as EPA’s Audit Policy, issued December 22, 1995 and effective January 22,
1996, is gpplicable to entities of al Szes. Thispolicy ispart of EPA’s program to waive pendties for
entities who may not meet the definition of “smdl” in EPA’s Small Business Policy, but who meet the
definition of smal under the SBA sze sandards.  The policy encourages regulated entities to discover
voluntarily, promptly disclose, correct, and prevent violations of Federal environmenta |aw found
through voluntary environmenta audits or efforts that reflect aregulated entity’ s due diligence. If
appropriate criteria are met, EPA will not seek gravity-based penaties and will not generdly
recommend crimina prosecution againg the regulated entity.

Eligibility
1) Violaions, which have or may have occurred, must be identified through an environmentd audit or

due diligence, e.g., compliance management programs which train and motivate staff to prevent, detect,
and correct violations on adaily basis.

2) The violation must be identified voluntarily, not through a monitoring, sampling, or auditing procedure
that is required by statute, regulation, permit, judicia or administrative order, or consent agreement.
Disclosure of the violation must be made within ten days of discovery, inwriting.

3) The violation must be discovered and disclosed independent of a government or third-party plaintiff.

4) The entity must correct the violation within 60 days or provide written notice where violations may
take longer to correct.

5) The regulated entity must take steps to prevent a recurrence of the violations.

6) The same or closdy related violation must not have occurred within the past three years a the same
facility or be part of a pattern of violations by the regulated entity over the past five years.

7) Violations which may pose imminent and substantia endangerment or resulted in serious harm are
not eigible

8) The regulated entity must cooperate with EPA and provide information necessary to determine the
goplicability of the palicy.

Pendty mitigdtion criteria




1) EPA will waive gravity-based pendties up to 100% for disclosuresidentified through audits or due
diligence that meet the conditions of the policy. EPA reservestheright to collect any economic benefit
that may have been redlized as aresult of noncompliance, even where companies meet dl other
conditions of the policy. Economic benefit may be waived where the Agency determinesthat it is
inggnificant.

2) EPA will reduce gravity-based pendties by 75% for aviolation that is voluntarily discovered,
promptly disclosed and expeditioudy corrected if it was not found through an environmenta audit or
documented due diligence,

3) EPA will not recommend criminal prosecution for an entity who discovers, discloses and corrects
violations though audits or due diligence and satisfies dl the conditions of the palicy.

2.1.3 Poalicy on Flexible State Enfor cement Responsesto Small Community Violations

The Small Communities Policy wasissued in November 1995 and authorizes States to respond to
violaions with flexibility and compliance assstance and dlows communities to put thelr resources into
fixing the worgt environmenta problems firg, rather than paying a pendty. Communities must correct
their violations expeditioudy, but may prioritize among competing environmental mandates on the basis
of compardiverisk. States may provide additiona incentives to communities and local governments to
request compliance assstance by waiving dl or part of a pendty for asmal community’ s violaions if
certain criteriaare met. Further, EPA will not generdly pursue a separate Federd civil action for
pendties or additiond injunctive relief.

Eligibility

The policy gppliesto smal communities unable to satisfy dl environmenta mandates without a State’'s
compliance assstance. These communities must comprise fewer than 2,500 residents and should be:
non-profit, government entities that own facilities that supply municipa services. States should use
messures of adminidrative, technical and financid capacity when determining whether communities
which meet the conditions of this policy.

Provisions of Palicy

1) The State must have in place an adequate process to determine which communities can participate.
It must:

C asess acommunity’ s good faith and environmental compliance datus.
C determine acommunity’ s adminidrative, technicad, and financid capacity to comply.

2) A community must enter into an enforcesble agreement establishing a prioritized schedule based on
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risk that requires compliance with al environmental mandates as quickly asis reasonable. If the smdll
community cannot correct dl of its violations within 180 days of the State’ s offer of compliance
assstance, the State should begin implementing a written and enforceable compliance agreement and
schedule.

3) A State may waive dl or part of the pendty if the community isworking diligently and in good faith
to achieve compliance. This allows communities to devote scarce resources to correcting
environmenta problems rather than paying a pendty.

4) The policy does not apply to: @ crimind violations; or b) violations that create an imminent and
subgtantia endangerment to public health and the environment (these must be corrected immediately).

2.1.4 State Implementation of Penalty Reduction Program

In most media programs, States may become authorized to have the primary environmental
enforcement respongibility in that State. EPA’s penalty reduction policies recognize that States are
partners in enforcement and compliance assurance and anticipate that two of the policies, the Small
Business Policy and the Small Communities Policy, will be implemented primarily by the States. In
implementing the enforcement and compliance assurance program, States are the primary providers of
on-gte compliance assstance. In particular, EPA will defer to State actions in delegated or approved
programs that are generdly consstent with the criteria set forth in the Small Business Policy. One
purpose of the palicy, in fact, isto provide guidance for States and loca governmentsto offer the
incentives st out in the Small Business Policy.

The Small Communities Policy was written in consultation with and directly for State implementation,
as States are the entities generdly enforcing againg smdl communities and local governments. EPA
intended for States to use its policies as models and adopt pendty reduction and incentive policies that
provide small entities incentives and opportunities to come into compliance with environmental
requirements and face relatively low risk of having enforcement penalties assessed againgt them.

2.2 EPA’sProgram in the Context of its Compliance Assurance Activities

EPA'’ s program to reduce pendties for smdl entities should be viewed in context of its enforcement and
compliance assurance program. The core program includes the following components: 1) compliance
assigtance; 2) compliance incentives ; 3) compliance monitoring (e.q., inspections); 4) enforcement
actions; and 5) program leadership and evauation (including data management). States, Tribes and the
Federa government implement these core components.

Compliance incentives promote new ways to improve environmenta performance, such as encouraging
activities by regulated entities to voluntarily discover, disclose, and correct violations before they are
identified by the government for enforcement investigation or response. EPA’'s pendty reduction
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program is an example of compliance incentives. The program provides incentives for smal entitiesto
receive compliance assstance to ensure that environmenta requirements are widely known and
understood by the regulated community and that they are being implemented correctly.

Compliance assistance conssts of information and technica assstance provided to the regulated
community to help it meet the requirements of environmenta law. Firg and foremost, compliance
ass stance enaures that the regulated community understands its obligations by providing clear and
consstent descriptions of regulatory requirements. Compliance assistance can aso help regulated
industries find cost-effective ways to comply through the use of pollution prevention and other
innovative technologies.

Compliance ass stance encompasses a broad spectrum of activities, including outreach materias,
providing information on regulatory requirements, conducting on-Ste vists and answering generd
inquiriesto hot lines or information centers. Two types of compliance assistance are most relevant to
EPA’s program for reducing pendties for smal entities: on-site compliance visits by afederd, State or
local government-sponsored program, and guidance and outreach materials on conducting salf-audits,
sdf-ingpections or systematicaly undertaking due diligence, e.g., environmental management systems.

2.2.1 On-site Compliance Assistance

On-gite assistance includes assistance provided by field personnd, including compliance inspectors.
EPA expects that States and loca governments will be the primary providers of direct assstance to the
regulated community. Still, while EPA believesthat direct, on-gte individud assistanceis primarily a
State and local function, there is an appropriate role for EPA Regionsto provide some on-site
assdanceto individud entitiesin certain circumstances. The Region may fulfill arole smilar to the
State, but concentrates on different areas or assists a State that lacks capacity in apriority area. For
example, EPA may choose to provide compliance assistance in a particular sector or geographic ares,
or both, or take amultimedia gpproach to compliance assstance. In some instances, the Region
directly implements a program in a non-delegated State or on tribal lands. Where gppropriate, the
Region’ s compliance assistance efforts should be linked to EPA’s compliance incentives policies. For
priority small business sectors, eg., dry cleaning, smal chemica preparation facilities, and auto services
repair, many Regions provide on-site compliance assstance to facilities.

2.2.2 Guidance on Conducting Compliance Assessments

EPA, both independently and in conjunction with the States, has developed and continues to develop a
number of self-audit/sdlf-ingpection guidances that smdl entities can use to quaify for the pendty
reduction provided by EPA’s incentive policies. Some of these protocols are geared specifically to
amadl entities and some gpply generically to dl-szed entities. Hereisonly asmal example of the
publications geared in particular to smal entities, though available to dl-szed entities, to facilitate
compliance assessment a their facilities.
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Multimedia Inspection Guidance for Dry Cleaners - This document assgts field personnel in State,
local, and EPA Regiona offices to conduct multimedia ingpections and compliance assessments of dry
cleaners. A multi-mediainspection checklist isincluded in the Guidance for on-gtevigts. The
document is adso used by the dry cleaning indudtry.

Multimedia Compliance/Pollution Prevention Assessment Guidance for Lithographic Printing
Facilities - This guidance helps Regions and States determine the compliance status of printing facilities
and identify ways to bring them into compliance and go beyond compliance. The document is provided
to the printing community for conducting self-assessmenty/sdlf-audits.

Consolidated Environmental Screening Checklist for Auto Service and Repair Shops w/Support
Documentation - This screening checklit lists the mgor environmenta regulatory requirements
associated with thisindustry. A support booklet is available with the checklist to assst usersin how to
use the checkligt and including more information for each requirement, and where to seek further
assistance.

Environmental Management Systems: An Implementation Guide for Small and Medium Szed
Organizations - Developed under agrant from EPA, this guide facilitates the development of
environmental management systlems among smal and medium szed organizations,

2.3 Promoting the Penalty Reduction Program

In order for EPA’ s compliance incentives program to motivate the regulated community and encourage
amdl| entitiesto utilize these incentives to come into compliance, smal entitiesand assitance providers
working with smal entities need to know about and understand the policies. Therefore, actively
promoating the program isintegrd to its success. EPA is beginning to market its pendty reduction
program for smal entities.

2.3.1 Promoting the Small Business Policy
EPA is undertaking to increase use of the Small Business Poalicy both interndly and externdly.

Internaly, EPA is developing ways to facilitate the use of the Small Business Policy by Agency
personnd and States. This gpproach seems to have been successful for the Audit Policy and might
entail the development of toolsto assst the Regions and States understand the policy, model documents
to use as templates and streamlined administrative procedures to process disclosures under the Small
Business Palicy.

To increase the use of the Small Business Policy outside the Agency, EPA has developed a Small
Business Policy Marketing Plan which will be used in conjunction with a Small Business Policy
Marketing Strategy. EPA’s marketing strategy includes the following activities.

13



Activities Undertaken

C

Press Release and Distribution of Policy

On June 14, 1995 EPA Assgtant Adminigtrator Steve Herman held a trade press event to
announce the issuance of the Small Business Policy. Pressreleases on the policy were sent to
magor newspapers across the country. The Policy was announced in the Federal Register.
Press releases, facts sheets and copies of the policy were sent to State and local government
contacts and State media enforcement organizations as well as smal business trade
asociations. Information was sent to Members of Congress, other government agencies such
as the Smal Business Adminigtration and the Department of Justice.

Incorporation in Regiona Enforcement and Compliance Assurance Priorities

Informa planning of their annua nationa enforcement and compliance assurance
respongbilities, Regions must makeit apriority to identify and test inducements to use the
Policy on Compliance Incentives for Small Businesses.

Invitational Form L etters and Fact Sheets to Small Businesses and Stakeholders

The Office of Compliance has sent aform letter and fact sheet to small business industry
sectors facing new halogenated solvent air compliance requirements informing them about the
upcoming requirements and the avallability of the Smdl Business Policy. Information was aso
sent to related trade associations and small business assstance providers. Letterswere
digributed in EPA’s Small Business Ombudsman Update Newsletter. EPA intendsto target
other smdl business industry sectorsfor letters of this sort.

Publication in the Small Business Ombudsman Update Newd etter

Upon issuance, and periodicaly theresfter, EPA hasissued afact sheet and articles on the
Small Business Policy in the Small Business Ombudsman Update newdetter. This
newdetter and atachments are sent semi-annualy to approximately 500 small business trade
associations and 15,000 other persons interested in small business environmenta ssues,
including smal businesses, State agency personnel and Congressiona contacts.

Website Availability and Links

The Small Business Palicy is up on EPA’s Office of Enforcement and Compliance Assurance
Website with links to the Smal Business Ombudsman’s Small Business Website, the Office of
Air Qudity Planning and Standard’ s Smdll Business Assistance Program Website and EPA’s
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Small Business Compliance Assistance Centers.

Artidein Audit Policy Update

An aticle on the Small Business Policy will be included in the March 1998 edition of the
Audit Policy Update which is distributed to trade groups, companies, EPA, State
organizations, and other stakeholders.

Meetings and Conferences

EPA and the States and smdll business trade associations have discussed implementation of the
Small Business Policy a a number of meetings and conferences, including but not limited to:
Annua State Smal Business Ombudsman/Smal Business Assstance Program Conferences,
Annua Conference of Smdl Business Development Centers, annua meetings with Regiond
Smadll Business Liaisons, 1997 Fdl Nationa Pollution Prevention Roundtable Conference, and
numerous Regiona meetings with trade associations and State enforcement and compliance
assistance personndl.

Future Activities

C

Marketing Plan for Contacting Appropriate Small Entities and Interested Stakeholders

EPA isplanning to identify and directly contact small businesses, and to identify stakeholder
organizations or groups with established relationships with the smd| business community and
which can deliver information on the Small Business Palicy to targeted businesses.
Brochure

A one page trifold color brochure that provides a generd policy overview and list of contacts.

Smdl BusinessAudit/Smal Community Policies Combination Brochure

A brochure that addresses al three polices from a case study perspective.
Journal Article

A forma presentation of the policy, its background, application and case sudiesthat is
appropriate for use in formd journd publications

Slide Presentation
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EPA now has a draft dide presentation for interna and externd audiences based in part on
using policy case studies.

C Website Links

Internet links for key webgites, eg., OSHA, Nationd Ingtitute of Standards and Technology’s
Manufacturing Extenson Programs, trade associations, €tc.

2.3.2 Promoting the Audit Policy

EPA has marketed its Audit Policy very successfully since its promulgation in interim form in
April 1995 and in find form in December 1995. This success has not been accomplished smply
by waiting for the regulated community to decide to disclose violations, but instead EPA has
taken aggressive stepsto: (1) educate the generd public about the palicy; (2) conduct outreach
to particular industry sectors; and (3) encourage disclosures from specific companies that can
benefit from the policy.

C Audit Policy Update

To educate the public generdly, EPA publishes an Audit Policy Update newdetter that reports
on recent efforts to implement the policy and provides names and phone numbers for contacts.
This newdetter is available on the Internet and is dso distributed in hard copy to EPA and other
stakeholders.

C Audit Policy Interpretive Guidance

EPA dso published the Audit Policy Interpretive Guidance, a series of questions and
answers concerning some of the most common and significant issues arisng when applying the
policy. This publication is distributed broadly in hard copy and on the Internet.

C Outreach to Industry Sectors

EPA has encouraged its Regiona offices to consder gpproaches like the “maquiladora’ and
ged Mini-Mill efforts. Regions identified regulated sectors of concern and affirmatively
marketed the Audit Policy as a useful tool for those entitiesto consider. Such marketing has
included inviting industry representatives entities to a conference where compliance obligetions
and the Audit Policy are explained, sending letters stating EPA’ s intention to conduct spot
ingpections in the near future, and other outreach efforts. EPA has sent information on a mgor
settlement, including a copy of amodd settlement, to other companiesin the industry in an
effort to educate them about their ability to disclose and resolve any potentid violations. EPA
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regularly speaks about the policy’ s benefits at conferences to States, trade associations, law
firms, public interest groups, and other organizations.

2.3.3 Promoting the Small Communities Policy

EPA’s predominant efforts to market the Small Communities Policy involve the issuance of grantsto
States seeking support for efforts to provide multi-media compliance assistance to small communitiesin
amanner congstent with EPA’s Small Communities Policy. 1n 1996 EPA awarded a grant of
$35,000 to South Dakotato pilot the policy and develop community action plans. The Office of
Compliance recently solicited pre-proposas from States through a Federal Register notice and
awarded grants to Washington and Missouri, of $60,000 and $55,000 respectively, for implementation

of the palicy.

EPA plans, in addition, to develop aforma marketing strategy, smilar to that developed for the Small
Business Policy, to identify the audiences in need of information on the Small Communities Policy
and the specific gpproaches and materia to be used in the policy’ s dissemination.

3.0 Results of Program
3.1 Small Entity Use of EPA’s Program as Reported by EPA Regions
3.1.1 Summary

Asof theend of fiscd year 1997 smdl entities had just begun to make use of EPA’s pendty reduction
program. EPA Regions report that of 149 smdl entities gpplying for pendty relief, 95 qudified for the
program and were granted relief; 10 were indigible; and 44 cases are ill under review. Thesefigures
may undergate the number of smal entities currently gpplying for and recelving pendty mitigation.
States are responsible for implementing the vast mgority of environmenta programs. Due to delegation
of enforcement programs to States, small entities have been going directly to their State regulators to
seek relief (see 3.2, below). EPA expects gpplications to grow over time as both administrators and
potential beneficiaries become more familiar with it. Since thisisanew program, EPA Regions are il
determining how to effectivey implement it in their Regions. Similarly, the regulated community may not
yet be adequatdly familiar with it to recognize its benefits.

To beredigtic, however, the Agency must acknowledge that any incentive-based program is subject to
counter-incentives that may limit the number of entities epping forward. For example, since relatively
few enforcement actions are taken againgt small entities (both as a proportion of the total number of
small businesses and in comparison to the number of high-profile actions taken againgt larger
companies), smal entities may not fear the threat of enforcement to the same degree as larger
companies. If they do not fear enforcement, neither are they motivated to take stepsto avoid an
enforcement-based pendty. Despite EPA’ s incentive policies, some small businesses may il prefer
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not to come forward voluntarily at the risk of regulatory scrutiny. Still, EPA believesthat aggressvey
marketing the program to its Regions, assstance providers, and the regulated community could increase
the number of smal entities taking advantage of the program.

Small entities have received over $896,470 in pendty reduction or eimination due to EPA’s program.
This number, however, does not tell the whole story. In some cases, the smdl entity has qudified for
the policy but the amount of penaty mitigation is till under review. In other cases, it isnot possbleto
cdculate the exact dollar amount of penalties reduced under EPA’s policies. This holds particularly
true for the Small Communities Policy. It was not possble to quantify the dollar amount of pendties
that have been mitigated through use of this policy. Since States do not expect to recover a pendty
from samdl communities usng the Small Communities Policy, States rardly, if ever, will go through the
labor-intensve effort of caculaing pendties for the numerous violations identified in smal communities
in these cases. Thus, this report can not capture the likely hundreds of thousands of dollars of pendties
that communities could have been assessed and had waived.

3.1.2 Data Summary

A chart of the numeric results of Regiona implementation of EPA’s pendty reduction program through
the end of fiscd year 1997 follows:

Use of Penalty Reduction Program by Small Entities through FY 97

#of amdl entities | # of amdll entities | # of cases il dollar amount of
not quaifying for | recaiving rdief under pendlties reduced
program under the congderation as

program to digibility
10 95 44 $896,470

3.2 Small Entity Use of State Penalty Reduction Programs

As discussed above, EPA anticipates that States will play amgor role in the implementation of
incentive policies. EPA does not formaly track State implementation of pendty reduction policies. For
purposes of this report, EPA received clearance from OMB for a voluntary information request to the
States on their pendty reduction programs. A discussion of State implementation of penaty reduction
policies follows.

A tota of 33 States responded to EPA’ s questionnaire concerning incentive policies or programs for
small businesses. Of the States that responded, 14 States have policies or programs specifically geared
to smdl entities. These programs vary in nature and scope. Some programs mirror EPA’s 8507
Enforcement Response Policy and are limited to air violations. Some programs are modeled on
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EPA’s Small Business Policy. Other programs may be modeled in part on the Small Business Policy
but include provisons that are inconsstent with EPA’s policy, such as complete penaty immunity or
pendty relief without receipt of on-site compliance assstance or an audit. One State said that it wasin
the process of developing a policy for smal entities. Two other States responded that they were
consdering developing such apalicy. Five States responded that they had generd policies that
provided pendty rdief for al Sze and types of entities.

Not dl States that have pendty reduction policies or programs specificaly for smal entities were able
provided numbersindicating use of the policies or tota dollar amount of pendtieswaved. Inthree
States with policies, no smal entities requested relief under those policies. State data on entities who
qudified under their programs shows that 565 smdl entities qudified for pendty waiver or reduction
under State policies. Thisfigure does not take into account the number of communities that entered into
agreements with States under the Small Communities Policy (see 3.1.2, supra). Inthe future, EPA
may have more information on State incentive programs. EPA has provided agrant in 1998 to the
Nationa Conference of State Legidaturesto sudy State incentive activities.

4.0 Conclusion

Smadll entities have begun to take advantage of EPA’s pendlty reduction program. EPA isaggressvely
marketing its pendty reduction program both interndly and externdly to the regulated community,
States, and other assistance providers to increase utilization of the program. EPA’s program of policies
to mitigate pendties for minor, firg-time offenses is an important component of a strong and growing
network of support for smal entities as they seek to fully understand and comply with environmenta
regulations.
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